
LL4187/LL5187/LL6187 Philosophical Foundations of Contract Law 
 
 
Philosophical Foundations of Contract Law invites students to critically examine (1) the theoretical underpinnings of 
contract law at the level of meta theory (e.g. autonomy, reliance, promise, economic, property), but also (2) at the level of 
foundational concepts such as ‘autonomy’, ‘freedom’, ‘the intention of the parties’, ‘vitiation’ and ‘expectation interest’; 
(3) how the theories help us to explain different aspects of contract law. Students should be able to engage in normative 
analysis of the law (how the law should be) with a view to desirable law reform. It complements the modules Advanced 
Contract Law and Property Theory. 
 
At the end of the course, students should: 

• Have a broad understanding of the main theories of contract law and be able to think critically about them.  
 

• Be able to consider such issues as:  
o the extent to which these theories ‘fit’ with the law,  
o how best to explain or justify key aspects of contract law, 
o the role of the state in regulating the activity of contracting, and 
o how contract law both mirrors and shapes society’s conception of human interaction and human good. 

• Be able to engage in normative analysis of the law (how the law should be) with a view to desirable law reform 
 

• Be able to make sophisticated arguments in writing 
 

Seminar 1: Introduction to contract theories 

 

The first seminar introduces students to the main theories of contract law including: promise theory, autonomy theory, 
reliance theory, economic theory, property theory and pluralistic theory. 

 

Seminar 2: What is a contract? 

 

In this seminar, we will examine three questions. (1) what is a contract as opposed to other broadly voluntary obligations? 
(2) If voluntariness matters, does it make sense to speak in terms of an ‘objective’ test of the parties’ intentions? Can we avoid 
doing so? (3) If voluntariness is at the core of contractual liability, why is an exchange element required for a valid contract at 
common law? 

 

Seminar 3: Freedom  

The idea of freedom of contract has many dimensions. (1) Certainly, the freedom to enter a contract or not, but what else? 
(2) It is often assumed that a liberal theory of contract law should uphold a strong version of freedom required by liberalism 
(or libertarianism). However, this is hard to square with most legal systems that impose restraints on all those aspects of 
freedom.  A suitably revised notion of freedom or autonomy, however, may explain how a more paternalistic approach is 
compatible with liberalism. (3) Can the notion of freedom or autonomy justify limits to freedom of contract?  What may be 
added by a perfectionist notion of autonomy that are exemplified by anti-discrimination laws, controls over unfair terms in 
contracts, and contracts regarded as illegal and contrary to public policy? 

 



 
The idea of ‘market-inalienability’ is the idea that some things should not be the subject 
matter of trade.  Examples include: votes in elections, bets on the outcome of horse 

races, babies, slaves, sexual intercourse, love, a place to study at NUS Law, endangered species of animals, human organs 
from living patients, human sperm, human blood, management of a prison, the job of finding, detaining, and forcibly 
removing from the country migrants without the legal right to reside in the country, and a one-way ticket to Mars on a 
space ship.  Which of these transactions should not be permitted (be legally enforceable contracts) and why?   
 
 
Seminar 5: A paradigm of contract 

 

In this seminar, we ask: (1)  Must the theory of contract be based around – or at least recognise – a paradigmatic case? 
Must it aim to explain a certain type of contractual transaction (or a certain type of contractual relationship) in particular, 
or use one such type as a basis for explaining all other types of contract? If so, what is the paradigmatic case? What is the 
basis for seeing it as paradigmatic, and what are the implications – empirical, doctrinal, theoretical – of adopting it as a 
paradigm?  
 

Seminar 6: Procedural fairness in contract  

 

How should we account for the vitiating factors such as duress, misrepresentation, mistake, incapacity, and so on? To what 
extent should we expect the vitiating factors or defences to be shaped by the voluntariness argument in favour of legally 
recognising and enforcing contracts in the first place? That is, do they simply negate the voluntariness condition of 
contractual liability?  Or, do they reflect other values?  If the latter, what are they, how can they be justified, and how do 
they relate to voluntariness? 

 

Seminar 7: Substantive fairness in contract 

If freedom of contract means anything, it must include the freedom to determine the substance of the contract.  Judicial 
statements abound to the effect that courts will not interfere with the parties’ bargain. To do so would, it is said, be 
unworkable, unnecessary and undesirable. Does contract law care about substantive unfairness? If so, can this be justified 
in terms of the value of autonomy or something else? 

 
(1) To what extent is the choice of remedy for breach of contract shaped by 
the positive arguments deployed in favour of legally recognising and 

enforcing contracts in the first place (foremost being voluntariness), as opposed to being determined on the basis of 
different, independent considerations (eg fairness, what else?). (2) Much of the theoretical debate surrounding remedies 
for breach of contract has centred on the choice between actual enforcement of the contract (specific performance, 
injunction against breach) and the award of monetary compensation for breach (mainly, ‘expectation’ damages). Does the 
apparent discrepancy between the promissory ethos of contract (and the corresponding notion that the core contractual 
obligation is performance) and the primacy of damages at common law call into question the notion that contract law 
recognises a duty to perform? (3) Can the limits on the performance remedy be explained (especially, but not only, the 
adequacy of damages bar)? Can the limits on the measure of damages be explained (especially, but not only, the so-called 
‘duty’ to mitigate)? 

 

Seminar 9: Developing your research topic 

Seminar 4: Market Inalienability 

Seminar 8: Remedies for breach of contract 



In this seminar, you will present your 2-page outline for your research topic to the class and the class will ask questions, 
make suggestions, and help to develop your paper. You will also watch others since the process will enhance your 
understanding of how to construct a research question 

 

My intention is to keep the reading lean so that students will really have time to read and think about it. Although further 
reading is also set out. 

 
Seminar readings  
 
Macneil, The Relational Theory of Contract (Campbell ed, 2001), ch 1 (introduction by the editor). You may also find it 
useful to look at excerpts in ch 5.  
 
Kimel, ‘The Choice of Paradigm for Theory of Contract: Reflections on the Relational Model’ (2007) 27 Ox J Leg Stud 233  
 
Yam Seng Pte Limited v International Trade Corporation Limited [2013] EWHC 111 (QB) paras [119]-[154] esp. 
 

Collins, ‘Is a Relational Contract a Legal Concept?’ in Degeling, Edelman, Goudkamp (eds), Contract in Commercial Law 
(Thomson Reuters2016) 
 
Further reading  
Campbell, ‘The Relational Constitution of the Discrete Contract’, in Campbell & Vincent-Jones (eds), Contract and 
Economic Organisation (1996)  
 
Eisenberg, ‘Why There Is No Law Of Relational Contracts’ (2000) 94 North Western University Law Rev 805  
 
Scott, ‘The Case for Formalism in Relational Contract’ (2000) 94 North Western University Law Rev 847  
 
Feinman, ‘Relational Contract Theory in Context’ (2000) 94 North Western University Law Rev 737  
 
Campbell, Collins and Wightman (eds) Implicit Dimensions of Contract (2003), introduction by Collins, and chapters by 
Macneil, Macaulay, and Wightman 
 

 


